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 1.  TIME:  9:00   CASE#: MSC16-00389 
CASE NAME: SHOBE VS. TATE 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY GAIL SHOBE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 2.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY GUY TZEN-WEN, LIN BIH-WAN 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 3.  TIME:  9:00   CASE#: MSC17-01450 
CASE NAME: OWENS VS. CITY OF FAIRFIELD 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 
FILED BY CHRISTOPHER  OWENS, CASSANDRA OWENS 
* TENTATIVE RULING: * 
 
The premise of this motion is misplaced as the Summary Judgement motion is not frivolous, see 
ruling #4 below. Motion denied. 

  

 4.  TIME:  9:00   CASE#: MSC17-01450 
CASE NAME: OWENS VS. CITY OF FAIRFIELD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY VILLAGES AT FAIRFIELD, LLC, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment by Villages at Fairfield, LLC ("Villages") 

and Discovery Builders, Inc. ("Discovery") against Plaintiffs Christopher Owens and Cassandra 

Owens on their first amended complaint ("FAC") and against Starr Indemnity and Liability 

Company on its complaint-in-intervention. For the reasons set forth, the motion is granted. 

If this tentative ruling is timely contested, each side will be allowed 10 minutes to argue the 

matter.  

Factual Background 

Plaintiff Christopher Owens alleges that he was injured driving a cement truck at a construction 

site. The Moving Parties assert that Villages is the owner of the property under development 

where the accident happened. (Villages/Discovery Separate Statement of Undisputed Material 

Facts ("Def. SSUF") No. 1) They assert Discovery is the general contractor hired to construct a 

105-home development at the property. (Def. SSUF No. 1.) Villages and Discovery were added 

as defendants in the lawsuit by Doe Amendment to the FAC.  

Defendant Murga, Strange & Chalmers, Inc. ("Murga") is a subcontractor engaged to perform 

construction work on the development, including installing gutters, pavement and curbs. (Def. 

SSUF No. 8.)  Murga hired plaintiff's employer Syar Industries ("Syar") to supply concrete to the 

construction site, and Plaintiff Christopher Owens was driving a cement truck with a load of 

concrete on an access road at the construction site when he was injured. (Def. SSUF Nos. 8, 

11, 13, 15, 18.)   

Plaintiff in Intervention Starr Indemnity & Liability Insurance Company ("Starr") is Syar's workers 

compensation insurance provider. (Def. SSUF No. 25.) Starr's complaint in intervention alleges 

claims against Villages and Discovery as subrogee, seeking recovery against the defendants 

based on its payment of worker's compensation benefits to Mr. Owens. (Def. SSUF No. 25.)  
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The motion for summary judgment is separately opposed by Plaintiffs the Owens, by plaintiff in 

intervention Starr, and by Murga.  

Standards Applicable to Summary Judgment 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a 

defendant moves for summary judgment, the defendant bears the burden of producing evidence 

that plaintiff cannot prove one or more essential elements of plaintiff's claim. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but need not, present evidence 

that conclusively negates an element of the plaintiff's cause of action. The defendant may also 

present evidence that the plaintiff does not possess, and cannot reasonably obtain, needed 

evidence--as through admissions by the plaintiff following extensive discovery to the effect that 

he has discovered nothing."].)  

A defendant meets its burden on summary judgment "by showing one or more elements of the 

cause of action cannot be established, or there is a complete defense thereto. [Citation omitted.] 

If the defendant makes such a showing, the burden shifts to the plaintiff to produce evidence 

demonstrating the existence of a triable issue of material fact. [Citation omitted.]" (Leyva v. 

Garcia (2018) 20 Cal.App.5th 1095, 1101.) (See also Aguilar v. Atlantic Richfield Co. (2001) 25 

Cal.4th 826, 850, 855; Code Civ. Proc. § 437c(o)(2).)  "Once a defendant has met its burden of 

showing that a cause of action has no merit, 'the burden shifts to the plaintiff . . . to show that a 

triable issue of one or more material facts exists as to that cause of action or a defense thereto.' 

[Citation and internal quotations omitted.]" (Gafcon, Inc. v. Ponsor & Associates (2002) 98 

Cal.App.4th 1388, 1401.)  

Declarations and other evidence offered in support of a motion for summary judgment are 

strictly construed, while declarations and evidence offered in opposition to the motion are 

liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 

American Standard (2008) 43 Cal.4th 56, 64.) If the evidence before the Court "would allow a 

reasonable trier of fact to find the underlying fact in favor of the party opposing the motion in 

accordance with the applicable standard of proof," there is a triable issue of fact that precludes 

summary judgment. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  

Analysis 

Plaintiff Mr. Owens alleges causes of action for premises liability and negligence, contending he 

was injured at a construction site "when a temporary road collapsed under the truck being driven 

by" him, and that defendants "negligently inspected, permitted, monitored, controlled, managed 

and supervised" the construction site. (Villages/Discovery Exh. A [FAC Attachment ¶ Prem.L-1 

and Prel. L-2 Attachment ¶ GN-1].) Plaintiff Cassandra Owens alleges a cause of action for loss 

of consortium. (Villages/Discovery Exh. A [FAC ¶ 11.g].) 

Mrs. Owens' loss of consortium cause of action is a derivative claim dependent on the premises 

liability and negligence claims alleged by her husband such that if his claims fail, the loss of 
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consortium claim also fails. (See Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 

985; Hahn v. Mirda (2007) 147 Cal.App.4th 740, 746 [loss of consortium claim "stands or falls 

based on whether the spouse of the party alleging loss of consortium has suffered an actionable 

tortious injury"].) Similarly, Starr's claims against Villages and Discovery are also derivative 

claims dependent on the rights of Mr. Owens against Villages and Discovery. Starr is asserting 

subrogation claims by which Starr stands in the shoes of Mr. Owens regarding his claims 

against defendants to recover from those responsible for his injury. (Fireman's Fund Ins. Co. v. 

Maryland Casualty Co. (1998) 65 Cal.App.4th 1279, 1291-1292 ["The right of subrogation is 

purely derivative. An insurer entitled to subrogation is in the same position as an assignee of the 

insured's claim, and succeeds only to the rights of the insured."].) (See also Travelers Property 

Casualty Co. of America v. Engel Insulation, Inc. (2018) 29 Cal.App.5th 830, 835 [characterizing 

summary of subrogation in Fireman's Fund Ins. Co. v. Maryland Casualty Co., supra, 65 

Cal.App.4th at 1292 as "hornbook law"].) 

The elements of both negligence and premises liability are "a legal duty of care, breach of that 

duty, and proximate cause resulting in injury." (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 

1158.) Villages and Discovery challenge two essential element of Plaintiffs' claims. They 

contend that they owed no legal duty to Mr. Owens that was breached based on the Privette 

doctrine, and that the cause of the accident was Mr. Owens' driving error and not a failure of the 

access road as Mr. Owens contends. Villages and Discovery only need to establish that there is 

no triable issue of material fact that Plaintiffs cannot establish a legal duty to Mr. Owens that 

was breached in order to prevail on summary judgment, even if there are triable issues of fact 

as to what caused the accident. 

 The Privette Doctrine and Its Application to the Motion 

In the context of premises liability and negligence claims involving an employee of an 

independent contractor hired by an owner of the premises or general contractor on a 

development project, California law has a presumption against imposing liability on the owner or 

general contractor for injuries to the independent contractor's employee under the Privette 

doctrine. (Sandoval v. Qualcomm Incorporated (2021) 12 Cal.5th 256, 264 ("Sandoval").) 

The California Supreme Court in Sandoval explains the Privette doctrine as follows: 

When a person or organization hires an independent contractor, 

the hirer presumptively delegates to the contractor the 

responsibility to do the work safely. [Citations omitted.] This 

presumption is grounded in two major principles: first, that 

independent contractors by definition ordinarily control the manner 

of their own work; and second, that hirers typically hire 

independent contractors precisely for their greater ability to 

perform the contracted work safely and successfully. (Privette v. 

Superior Court (1993) 5 Cal.4th 689, 693 (Privette). 

(Id. at 269.)  
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The California Supreme Court explained in SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 

Cal.4th 590 ("SeaBright"): "By hiring an independent contractor, the hirer implicitly delegates to 

the contractor any tort law duty it owes to the contractor's employees to ensure the safety of the 

specific workplace that is the subject of the contract." (Id. at 594 [italics in original.]) As the Court 

stated in Sandoval v. Qualcomm Incorporated (2021) 12 Cal.5th 256 ("Sandoval"), "Over time, 

we've recast our primary rationale for the Privette doctrine in terms of delegation rather than 

workers' compensation. Because we typically expect contractors to perform the contracted work 

more safely than hirers, we have endorsed a 'strong policy' of presuming that a hirer delegates 

all control over the contracted work, and with it all concomitant tort duties, by entrusting work to 

a contractor. [Citation omitted.]" (Id. at 270.) 

Under the Privette doctrine, "A person or entity hiring an independent contractor (a 'hirer') 

ordinarily delegates to that independent contractor all responsibility for the safety of the 

contractor's workers." (Sandoval, supra, 12 Cal.5th at 264.) (See also Horne v. Ahern Rentals, 

Inc. (2020) 50 Cal.App.5th 192, 201 ("Horne") [" 'The Privette line of decisions . . .  establishes 

that an independent contractor's hirer presumptively delegates to that contractor its tort duty to 

provide a safe workplace for the contractor's employees.' [Citation omitted.]," quoting SeaBright, 

supra, 52 Cal.4th at 600].) "For purposes of analysis under Privette, 'there is no legal distinction 

between a general contractor and a landowner who hires independent contractors; both are 

‘hirers’ within the meaning of the doctrine.' [Citation omitted.]".)" (Padilla v. Pomona College 

(2008) 166 Cal.App.4th 661, 671, fn. 11 [quoting Michael v. Denbeste Transportation, Inc. 

(2006) 137 Cal.App.4th 1082, 1097].) The hirer under Privette can be a landowner, general 

contractor, or any other entity that hires an independent contractor. (See Toland v. Sunland 

Housing Group, Inc. (1998) 18 Cal. 4th 253, 269–270; Michael v. Denbeste Transportation, Inc. 

(2006) 137 Cal. App. 4th 1082, 1097.) 

B. Burden of Producing Evidence and Shifting the Burden 

Courts have held the presumption under Privette is a rebuttable presumption affecting the 

burden of producing evidence. (Alvarez v. Seaside Transportation Services LLC (2017) 13 

Cal.App.5th 635, 643 ("Alvarez"); Horne, supra, 50 Cal.App.5th at 201.) In the context of a 

motion for summary judgment, the moving defendant bears the initial burden of presenting 

evidence to establish the foundational facts for the application of the Privette presumption. 

(Alvarez, supra, 13 Cal.App.5th at 644; Horne, supra, 50 Cal.App.5th at 201.)  

Once the moving defendant has made the requisite showing of the foundational facts for 

application of the Privette presumption, the burden shifts to the plaintiff to raise of a triable issue 

of material fact. (Alvarez, supra, 13 Cal.App.5th at 644 ["[A] moving party need only show it is 

entitled to the benefit of a presumption affecting the burden of producing evidence in order to 

shift the burden of proof to the opposing party to show there are triable issues of fact. [Citation 

omitted.]"]; Horne, supra, 50 Cal.App.5th at 201, 203.) In Alvarez, the Court concluded the 

defendant's separate statement and supporting evidence made the required factual foundation 

by showing the defendant property lessee hired the plaintiff's employer to perform work at its 

premises, that the other defendants were also hired to perform work there, and that the plaintiff 

was injured on the work site. (Alvarez, supra, 13 Cal.App.5th at 644.) (See also Horne, supra, 
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50 Cal.App.5th at 201 [defendant met its burden by presenting evidence that plaintiff's employer 

was hired to perform work at the work site and plaintiff was injured while working at the site, 

shifting the burden to plaintiff to raise a triable issue of fact].)  

Murga cites Michael v. Denbeste Transportation, Inc. (2006) 137 Cal.App.4th 1082 for the 

proposition that the moving defendants are required not only to demonstrate facts supporting 

the application of the Privette doctrine but also demonstrating that exceptions to the Privette 

doctrine do not apply. (Murga Opp. p. 7, ll. 24-27.) The decision does not stand for that 

proposition, and the position is contrary to the decisions in Alvarez and Horne which explicitly 

hold that the burden on defendants in the position of the Moving Parties bear in moving for 

summary judgment against an injured employee of a subcontractor such as Mr. Owens is only 

to present the foundational facts supporting application of the Privette doctrine, not to negate 

any exceptions to the doctrine.  

C. The Moving Parties' Undisputed Material Facts and the Privette Presumption 

Plaintiffs and Murga do not dispute that Villages is the owner of the planned 105-unit 

development project Villages at Fairfield IV and that Discovery is the general contractor. (Def. 

SSUF No. 1.) Plaintiffs Additional Facts Nos. 31 and 32 expressly identify Discovery as the 

general contractor and describe what Plaintiffs contend are Discovery's general responsibilities. 

At least one court has held that admitting a fact as undisputed in the response to the moving 

party's separate statement results in a waiver of evidentiary objections to the evidence offered 

by the moving party in support of that fact. (Hurley Construction Co. v. State Farm Fire & 

Casualty Co. (1992) 10 Cal.App.4th 533, 541 ["Hurley admitted each of the facts listed in State 

Farm's separate statement of undisputed facts. In doing so, he waived any objection to the 

exhibits, discovery responses, and deposition testimony which formed the evidentiary basis of 

State Farm's separate statement. (See United Community Church v. Garcin (1991) 231 

Cal.App.3d 327, 336-337.)"].) 

Though Starr disputes any facts in the Moving Parties' Separate Statement that are supported 

by the Construction Subcontract attached as Exhibit C to Timpson Declaration ("Murga 

Contract" for convenience) based on its evidentiary objections to that document, in its 

Opposition Starr states that the defendants "were the developers of a large multi-family 

development in Fairfield," that they "designed, built and maintained access roads to facilitate 

construction and permit trades to access their worksites," and that Mr. Owens "was injured 

when defendants' temporary dirt road gave way." (Starr Opp. p. 1, l. 26 - 2, l. 1.)  

None of the opposing parties dispute that defendant Murga contracted with Syar Industries to 

deliver concrete to the project. (Def. SSUF No. 8.) It is undisputed that Mr. Owens was driving a 

truck full of cement on an access road at the construction site delivering concrete when the 

accident happened causing Mr. Owens' injuries. (Def. SSUF Nos. 11, 13, 15.) Explicitly or 

implicitly, none of the opposing parties disputes that Mr. Owens was an employee of Syar, the 

subcontractor with whom Murga contracted to deliver concrete at the construction site. (Def. 

SSUF No. 14; Starr Resp. to Def. SSUF No. 14 [disputing who instructed Mr. Owens to go up 

the access road but not that Caleb Cole was Mr. Owens' "fellow Syar employee"].) There is also 
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no dispute that Mr. Owens has received workers compensation for his injuries sustained in the 

accident on August 19, 2016 at the construction site. (Def. SSUF Nos. 25, 26.) 

Based on the foregoing undisputed facts, these undisputed facts make the requisite showing of 

the foundational facts for the Privette presumption to apply. (Alvarez, supra, 13 Cal.App.5th at 

644; Horne, supra, 50 Cal.App.5th at 203.) The moving parties have shown by the undisputed 

facts or other admissions the opposing parties that defendants Villages and Discovery were the 

owners or developers of the construction project where plaintiff was injured, that Discovery hired 

defendant Murga to perform work at the project, that Murga hired Mr. Owens' employer Syra 

Industries to perform work at the construction site by supplying concrete to the construction site 

for the project, and that Mr. Owens was injured on an access road at the construction site in the 

course of performing work for his employer at the construction site (delivering concrete).  

The accident occurred while Mr. Owens was driving on the access road following directions from 

the Murga flagger and Mr. Owens' co-workers from Syar Industries to the location where the 

cement was to be delivered. These facts are essentially undisputed. (Responses to Def. SSUF 

Nos. 8, 11, 13, 14 [except Starr contends Mr. Owens was instructed to go up the access road by 

a Murga flagger], 15, 16 [same as 14, though evidence cited is subject to objection].)  

There are material facts and evidence in dispute regarding the cause of Mr. Owens' accident; 

specifically, the role the access road itself played in the truck tipping over and injuring Mr. 

Owens. Though there are disputes based on the evidence as to whether the edge of the access 

road crumbled under the cement truck's tires or whether Mr. Owens drove the truck too close to 

the edge (Def. SSUF No. 21 and Responses by Opposing Parties), the undisputed evidence 

shows Mr. Owens was directed either by Murga or his co-workers to drive on that particular road 

on the construction site to deliver his load.  

Plaintiffs have presented evidence that it was a different contractor, Ghilottti Construction, which 

was the contractor solely responsible for building and grading the access road, along with a 

geotechnical consultant which conducted testing of the grading and compaction. (Pl. Addl. Facts 

No. 32 ["No one other than Ghilotti and this consultant was responsible for grading and 

compaction of the access road."].) The question is whether the disputed facts cited above and 

the additional facts and evidence presented by Plaintiffs raise a triable issue of material fact to 

warrant denial of summary judgment.  

D.  Exceptions to Privette Doctrine 

The Privette doctrine is founded on the owner or hirer's delegation of duties regarding safety for 

the work being performed to the contractor or subcontractors who are performing the work. 

(Sandoval, supra, 12 Cal.5th at 271.) The Privette presumption "gives way to the two recognized 

exceptions [under Hooker and Kinsman] that apply where delegation is either ineffective or 

incomplete." (Id.) Under Alvarez and Horne cited above, it is up to the opposing parties to 

present evidence and authorities that an exception to Privette applies. 

1. The Hooker Exception 
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Under Hooker, a hirer owes a duty of care to an employee of a subcontractor "if the hirer retains 

control over any part of the work and actually exercises that control so as to affirmatively 

contribute to the worker's injury. [Citation omitted.]" (Sandoval, supra, 12 Cal.5th at 271.) 

(See also Hooker, supra, 27 Cal.4th at 202.) Therefore, for the Hooker exception to apply, three 

elements must be established: (1) that the hirer retained control over part of the work, (2) that 

the hirer actually exercised that control, and (3) that the hirer's exercise of control "affirmatively 

contributed" to the injury. (Sandoval, supra, 12 Cal.5th at 271; Hooker, supra, 27 Cal.4th at 

202.) The duties and limitations on liability under Hooker apply to all hirers, including both 

landowners and contractors. (See Gonzalez v. Mathis (2021) 12 Cal.5th 29, 47.) 

Under the Hooker exception, retained control alone is not enough to support liability on the part 

of the hirer. There must be evidence that the hirer "actually exercised" the retained control, and 

that the actual exercise "affirmatively contributed" to the Plaintiff's injuries. (See Michael v. 

Denbeste Transportation Inc., supra, 137 Cal.App.4th at 1096-1097.)  

The Court in Sandoval explained that the "retained control" under the Hooker exception is not 

general control over the property or project but means that the hirer "retains a sufficient degree 

of authority over the manner of performance of the work entrusted to the contractor. 

(Emphasis added.)" (Sandoval, supra, 12 Cal.5th at 274-275 [citing authorities rejecting general 

control over the premises as retained control to support hirer liability to employees of 

subcontractors].) Actual exercise of the retained control "requires that the hirer in fact 'involve 

itself, such as through direction, participation, or induced reliance. [Citation omitted.]" (Id. at 

276.) As to the third requirement for the Hooker exception to apply, "the affirmative contribution 

requirement can be satisfied only if the hirer in some respect induced – not just failed to prevent 

– the contractor's injury-causing conduct." (Id. at 277 [citing the example from Hooker finding no 

affirmative contribution where hirer could have stopped contractor from allowing traffic across a 

bridge but merely allowed the traffic].)  

The opposing parties have not presented any evidence that either Villages or Discovery actually 

exercised retained control over the work of Murga or its subcontractors as the Court in Sandoval 

defines those terms. They have not presented facts of evidence in opposition to the motion to 

support a finding to meet the elements of the Hooker exception. 

2. The Kinsman Exception 

 

Under Kinsman, a landowner or hirer may owe tort duties to the employee of a subcontractor if 

the owner or hirer fails to disclose to the contractor a concealed hazard on the property. 

(Sandoval, supra, 12 Cal.5th at 271-272.) The Kinsman case is a premises liability case.  

For purposes of Kinsman, a "concealed hazard" can be one where the existence of the hazard 

is concealed, or where the hazard "is in some way apparent but whose dangerousness is 

concealed. [Citation omitted.]" (Id. at 272.) The concealed hazard under the Kinsman exception 

must be "a hazard that the hirer either knows or reasonably should know exists, and that the 
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contractor does not know exists and could not reasonably discover without the hirer's disclosure. 

[Citation omitted.]" (Id.) The Kinsman exception applies even if the hirer did not retain control 

over the work. (Michael v. Denbeste Transportation Co., supra, 137 Cal.App.4th at 1092.)  

The Court in Kinsman addresses qualifications to the rules of premises liability, including that 

"the hirer/landowner who has not retained control over the work and who was not itself actually 

on notice of a concealed hazardous condition that causes injury should not be derivatively or 

vicariously liable for injuries" caused by an independent contractor to another independent 

contractor's employee, unless with the passage of time, the hazardous condition became a 

latent hazard "that the owner is aware of or should have reasonably discovered." (Kinsman, 

supra, 37 Cal.4th at 681 and fn. 6.) The Court explained, "landowner liability in this instance is 

measured by a negligence standard, and therefore a landowner would be liable not only when it 

deliberately withholds information but also when it negligently fails to discover or disclose latent 

hazards." (Kinsman supra, 37 Cal.4th 680.)  

The opposing parties may contend that the evidence that the access road may have broken 

away and caused or contributed to the accident supports landowner and general contractor 

liability under the Kinsman exception because the defects in the access road being a concealed 

hazard. The hazard of the access road being defectively compacted, or unable to sustain the 

weight of heavy construction trucks like the cement truck Mr. Owens was driving, was 

"concealed" in the sense of being "invisible" to Murga and its subcontractors based on the 

evidence. (Kinsman, supra, 37 Cal.4th at 678.)  

The opposing parties, however, have not presented any facts or evidence that either Villages or 

Discovery knew or had reason to know the access road was in any way defective or vulnerable 

to crumbling from truck traffic, or that they "negligently failed to discover or disclose latent 

hazards" posed by the access road. (Id. at 680.) They offer no evidence that they "should have 

known" the access road was inadequate for use by heavy trucks; the evidence of prior truck 

traffic successfully using the access road suggests the contrary; i.e, that they did not know and 

did not have reason to know the access road was not properly compacted as trucks had used 

the road without incident. The opposing parties have offered no facts or evidence that 

inspections, reports or other information in the possession of Villages, Discovery, their soils 

engineer, or Ghilotti Construction, the company that built the access road, alerted Villages or 

Discovery or should have alerted them to any potential inadequacy of the access road. There is 

no evidence that Ghilotti Construction, which was apparently still working at the site on grading 

and compaction when the accident happened, was performing any work on the access road to 

modify or improve it, which might support an inference that Villages and Discovery should have 

known the access road had a defect and should have warned Murga. (Horne, supra, 50 

Cal.App.5th at 196.)  

3. Nondelegable Duties 

 

All opposing parties argue Villages and Discovery owe nondelegable duties to Mr. Owens, 
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the independent contractor's employee.  

a. Labor Code General Safe Workplace Provisions 

 

Starr points to nondelegable duties of an employer to provide a safe workplace under Labor 

Code §§ 6400-6413. (Starr Opp. p. 6, ll. 21-24.) Starr cites no authority to support the 

proposition that those Labor Code statutes impose nondelegable duties on the owner and 

general contractor to employees of an independent contractor, rather than only to those entities' 

own employees. Rather, the Court in SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 Cal.4th 

590 ("SeaBright") recognized that "under the definition of 'employer' that applies to California's 

workplace safety laws (see [Labor Code] § 6304), the employees of an independent contractor 

are not considered to be the hirer's own employees."  (SeaBright, supra, 52 Cal.4th at 594.) 

The Court in SeaBright held the trial court properly granted summary judgment to the airline on 

a tort claim for personal injuries by an employee of a subcontractor hired to perform 

maintenance of a luggage conveyor belt, and reversed the Court of Appeal ruling reversing the 

order for summary judgment.  

b. Cal/OSHA Access Road Regulation 

 

Plaintiffs and Murga cite a regulation, title 8 Cal. Code Regs. § 1710(c), as imposing on 

Discovery a nondelegable duty that arose prior to plaintiff's employment that obligates Discovery 

to maintain access roads for use by construction vehicles: "The controlling contractor shall 

ensure that the following is provided and maintained: (A) Adequate access roads into and 

through the site for the safe delivery and movement of derricks, cranes, trucks, other necessary 

equipment, and the material to be erected and means and methods for pedestrian and vehicular 

control." (8 C.C.R. § 1710(c)(3).) The duties under § 1710(c) apply to "controlling contractors" 

and the requirements are "to protect employees from the hazards associated with steel 

erection activities involved in the construction, alteration, and/or repair of single and 

multi-story buildings, bridges, and other structures where steel erection occurs. 

The requirements of this section apply to employers engaged in steel erection unless 

otherwise specified." (8 C.C.R. § 1710(a)(1) [emphasis added].)  

Plaintiffs state in the opposition memorandum "since erection of these homes necessitated 

steel, a proper access road is mandated." (Pl. Opp. p. 7, ll. 5-7 [emphasis in original].) 

However, none of the opposing parties include any facts in their Response to the Moving 

Parties' SSUF or any evidence that the homes "necessitated steel" and therefore that the 

regulation applies. The Court has no facts or law before it that indicate the regulation would 

apply to either Discovery or to the construction project in question.  

Further, even if the regulation applies, SeaBright does not hold that a hirer's duties under 

Cal/OSHA workplace safety regulations cannot be delegated to an independent contractor and 

therefore the duties are "nondelegable." To the contrary, SeaBright held the employee of an 

independent contractor who was injured on the luggage conveyor the independent contractor 

was hired to maintain could not assert tort liability on the airline, holding that ensuring workplace 
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safety for the independent contractor's employee was not a pre-existing duty but one that arose 

out of the contract with the independent contractor. (SeaBright, supra, 603.) The Court held that 

the airline could delegate its duties under the Cal/OSHA regulation to the independent 

contractor to maintain the luggage conveyor. (Id.)  

The opposing parties argue that the duty regarding the access roads was a duty that pre-dates 

the hiring of Murga. They cite SeaBright without citing any facts or evidence to support that 

argument. (Pl. Opp. p. 7, ll. 13-14.)  

c. Retained Control Over General Worksite Safety 

 

Plaintiffs argue that the Privette line of authority does not "preclude liability where there is 

evidence of a negligent exercise of the hirer's retained control over the injury-producing 

circumstances," citing Hooker. (Pl. Opp. p. 20-22.) The Court in Tverberg v. Fillner Construction, 

Inc. (2012) 202 Cal.App.4th 1439 confirms the rule that "If a hirer entrusts work to an 

independent contractor, but retains control over safety conditions at a jobsite and then 

negligently exercises that control in a manner that affirmatively contributes to an employee's 

injuries, the hirer is liable for those injuries, based on its own negligent exercise of the retained 

control." Hooker requires evidence the general contractor actually exercised the retained control 

over safety and its actual exercise affirmatively contributed to the injuries. (Hooker, supra, 27 

Cal.4th at 202.)  

The opposing parties cite no facts or evidence showing that Discovery retained control over 

safety conditions at the construction site here, or that Discovery actually exercised any retained 

control, or that its exercise of any such retained control affirmatively contributed to Mr. Owens' 

injury. The only fact that addresses Discovery's retained control over the construction site, 

Plaintiffs' Additional Fact No. 31, states only that Discovery as general contractor, "was 

responsible for ensuring the scope of work was completed" and building lots on the property 

"included doing all of the grading and appurtenance work to complete the community."  (Pl. 

Addl. Facts No. 31.) However, Plaintiffs also present in their additional facts that a different 

independent contractor, Ghilottti Construction, was hired and was solely responsible for building 

and grading the access road, and that another independent contractor, a geotechnical 

consultant, conducted testing of the grading and compaction. (Pl. Addl. Facts No. 32 ["No one 

other than Ghilotti and this consultant was responsible for grading and compaction of the access 

road."].) These facts undermine the argument that Discovery retained control over the access 

road's grading, compaction and safety. (Hooker, supra, 27 Cal.4th at 203, 206, 211.) They point 

to no other facts or evidence that Discovery was involved in or retained control over the creation 

and maintenance of the access road. 

d. Owner Liability 

 

Plaintiffs cite two cases in which the courts held that a breach of a regulatory duty by a property 

owner can be held liable for injury to a contractor's employee. (Park v. Burlington Northern 

Santa Fe Ry. Co. (2003) 108 Cal.App.4th 595 [involving regulations for hazardous waste 
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disposal]; Barclay v. Jesse M. Lange Distributor (2005) 129 Cal.App.4th 281 [Fire Code 

requiring fire extinguishers every 75 feet].) The opposing parties argue a landowner is required 

to maintain property in a safe condition, but cite no regulation applicable to the property owner 

that they contend Villages violated.  

The opposing parties argue that a landowner is generally liable for an unsafe condition of its 

property. The general rule is limited by Privette and Kinsman when the person injured is an 

employee of an independent contractor hired to perform work on the property. Even then, the 

owner must have actual or constructive knowledge of the dangerous condition. (Ortega v. Kmart 

Corp. (2001) 26 Cal.4th 1200, 1206 ["actual or constructive knowledge of the dangerous 

condition is a key to establishing liability," addressing premises liability]; Kinsman, supra, 

37 Cal. 4th at 677 [what is critical is whether the landowner knew or should have known of the 

hazard and whether the landowner failed to inform the independent contractor of the hazard, 

and the independent contractor did not know of the hazard or "could not have reasonably 

discovered it"].)  

The opposing parties have not presented additional facts or evidence that show that Villages 

knew of any defect in the access road. They have not presented any evidence that Villages 

should have known of any defect in the access road, or that an inspection of the road would 

have revealed any defect in the road. The Plaintiffs have presented evidence of Discovery's role 

in the development as general contractor (Pl. Addl. Fact No. 31), and of its hiring of independent 

contractors to build, grade, and inspect and test the compaction of the road (Pl. Addl. Facts No. 

32), which provides the evidence to support the Privette presumption of delegation by the owner 

and non-liability.  

For the foregoing reasons, the existence of a disputed fact regarding the role the access road 

played in causing the accident and therefore Plaintiff Mr. Owens' injuries is not enough to defeat 

summary judgment in this case. 

Evidentiary Objections 

Pursuant to Code of Civil Procedure § 437c(q), the Court rules only on those objections material 

to the ruling. For the reasons set forth above, the objections to the admission of the Murga 

Contract are not material to the ruling based on the undisputed facts and admissions of the 

parties and the additional facts presented by the Plaintiffs. 

Plaintiffs' Evidentiary Objections 

Obj. No. 2 (Exh. I to Cope Depo. "Employee Report") - Sustained (lack of foundation; no 

foundation for authenticity). The Cope Depo. Excerpts (Timpson Exh. E) make no reference to 

this document. 

Obj. No. 3 (Exh. J to Cope Depo. "Manager's Incident Report") - Sustained (lack of foundation; 

no foundation for authenticity; hearsay without evidence supporting admission). The Cope 
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Depo. Excerpts (Timpson Exh. E) make no reference to this document. 

Obj. No. 4 (Exh. K to Cope Depo. Email) – Sustained (lack of foundation, hearsay without 

supporting evidence for admission, inadmissible expert opinion without any foundation). Even if 

the document were admitted, the Court would accord it little or no weight; its relevance is 

questionable without any evidence of the identity, qualifications, or basis for the statements 

made by Walker. 

 Starr Amended Evidentiary Objections 

Moving Parties object to Starr's Amended Evidentiary Objections on the ground that Starr failed 

to submit a proposed order on its objections as provided under California Rule of Court 3.1354. 

They argue that Starr's failure to submit a proposed order means that Starr has waived its 

evidentiary objections; however, neither Rule 3.1354 nor Code of Civil Procedure § 437c 

provides that failure to submit a proposed order results in a waiver of evidentiary objections. 

(See also Code Civ. Proc. §§ 437c(b)(5) ["Evidentiary objections not made at the hearing shall 

be deemed waived."] and 437c(d) ["An objection based on the failure to comply with the 

requirements of this subdivision [regarding declarations], if not made at the hearing, shall be 

deemed waived."].)  

Obj. No. 7 (Exh. K to Cope Depo. Email ("Walker Report") - Sustained (lack of foundation; no 

foundation for authenticity; hearsay without evidence supporting admission) 

Obj. No. 8 (Exhs. E (photos) and J ("Manager's Incident Report") to Cope Depo.) - Sustained 

(lack of foundation; no foundation for authenticity; hearsay without evidence supporting 

admission) 

 Villages/Discovery Evidentiary Objections 

The Moving Parties evidentiary objections do not comply with California Rule of Court 3.1354. 

They are blanket objections to the declarations and exhibits rather than separately and 

individually stated as required by that Rule. They are overruled on that ground.  

Even if the Court considered the objections on the merits notwithstanding the violation of Rule 

3.1354, Objections Nos. 1 and 2 are not well-taken. (Ambriz v. Kelegian (2007) 146 Cal.App.4th 

1519, 1527 ["[T]he objections based on Ambriz's attorney's failure to attest to personal 

knowledge of the deposition excerpt, lay a foundation, or authenticate the excerpt are without 

merit. Respondents presented excerpts from the same deposition in support of their motion for 

summary judgment. [Citation omitted.] Respondents admitted the authenticity of the transcript of 

Detective Pitcher's deposition by seeking to use portions of that deposition in support of their 

motion for summary judgment. Raising an objection as to lack of authentication of an excerpt 

from the same deposition defendants themselves relied upon in their motion is disingenuous, 

unless defendants can establish that the excerpt Ambriz offered was not part of the deposition 

transcript. Respondents made no such allegation."].) (See also Evid. Code §§ 1400, 1401, 
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1414.) As to Mr. Prout's declaration, there are no incomplete statements in Mr. Prout's 

declaration filed with the Court.  

Regarding Objection No. 3, the Court would overrule the blanket objection to several questions 

and answers by the deponent Mr. Owens as his testimony regarding events observed by him as 

a percipient witness involved in the accident is relevant, and the Court accepts the testimony as 

the percipient witness's observations and impressions of the accident, not as expert opinion. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOO 
HEARING ON MOTION FOR ORDER SUSUTAINING DEFEFENDANTS’ OBJECATIONS 
FILED BY SOPHIA LEIBY, et al. 
* TENTATIVE RULING: * 
 
This and any future discovery disputes between these parties will be referred to a special 
master for final resolution. The initial costs thereof will be shared equally and thereafter as 
decided by the master. The parties are to submit an agreed name of the special master by 4 
p.m. today , failing which, within 7 days, the parties are to each submit 2 names of someone 
willing to serve as master together with the reasons for selecting that person. The court will then 
select one. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01019 
CASE NAME: MEDRANO VS. MEDICAL ANESTHESIA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY IRMA MEDRANO 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 7.  TIME:  9:00   CASE#: MSC19-01019 
CASE NAME: MEDRANO VS. MEDICAL ANESTHESIA 
HEARING ON FURTHER CMC & OSC RE: DISMISSAL FOR ATTY BRAVO'S FAILURE 
TO APPEAR ON 9/7/21 
* TENTATIVE RULING: * 
 
Plaintiff’s new counsel is to appear and failing that the Plaintiff is to appear in person. 
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 8.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HANSEN KOHLS SOMMER & JACOB, LLP, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to December 17, 2021, at 9:00 a.m., in Department 07.  
No additional papers shall be filed in support of or in opposition to the motion without leave 
of court. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY PAUL JERRY BOLLA 
* TENTATIVE RULING: * 
 
The unopposed motion is granted.  (See Statement of Non-Opposition filed on 10-29-21.)  
Plaintiff shall file and serve the proposed Third Amended Complaint on or before November 29, 
2021.  The defendants affected by the amendments, Frank Newsom and Presidium Partners, 
shall file and serve a responsive pleading on or before December 29, 2021.  The other 
defendants need not file a responsive pleading; their answers to the Second Amended 
Complaint shall be deemed their answers to the Third Amended Complaint. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY PAUL JERRY BOLLA 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to December 17, 2021, at 9:00 a.m., in Department 07.  
No additional papers shall be filed in support of or in opposition to the motion without leave 
of court. 
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11.  TIME:  9:00   CASE#: MSC19-01530 
CASE NAME: QUIROS VS. EAST BAY MUNICIPAL 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA 
FILED BY ANA DORIS QUIROS, et al. 
* TENTATIVE RULING: * 
 
Denied as not being in compliance with local rule 3.301 (a)(1). 

  

12.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS MICHAEL BARANICA 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY GENTRY HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The hearing is continued to December 3, 2021, at 9:00 a.m., in Department 07.  The purpose of 
the continuance is to allow all challenges to the same pleading to be heard on the same date. 
 

  

13.  TIME:  9:00   CASE#: MSC20-02459 
CASE NAME: GUITRON VS ADVIENKO 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
FILED BY ANTHONY ADVIENKO, MARY ADVIENKO 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

14.  TIME:  9:00   CASE#: MSC20-02459 
CASE NAME: GUITRON VS. ADVIENKO 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY ANTHONY ADVIENKO, MARY ADVIENKO 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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15.  TIME:  9:00   CASE#: MSC21-00120 
CASE NAME: HANNA VS. DIABLO VALLEY CABINET 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY FRANK CANOVA JR. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The filing of a “Notice of no-file and request for continuance…” is 
improper, has no legal effect and is untimely. 

  

16.  TIME:  9:00   CASE#: MSC21-00120 
CASE NAME: HANNA VS. DIABLO VALLEY CABINET 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY FRANK CANOVA JR. 
* TENTATIVE RULING: * 
 
Unopposed demurrer is sustained without leave to amend. The filing of a “Notice of no-file and 
request for continuance…” is improper, has no legal effect and is untimely. 
 
Leave to amend is not granted. 
 

  

17.  TIME:  9:00   CASE#: MSC21-01082 
CASE NAME: MARILES VS. CHIPOTLE 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY CHIPOTLE MEXICAN GRILL, INC., et al. 
* TENTATIVE RULING: * 
 
There is a dispute as to the existence of an arbitration agreement. That dispute will be resolved 
at an evidentiary hearing on Monday December 6th at 1:30 p.m. . The parties are to provide 
exhibit binders of any documents to be used at the hearing, to the other side only, by 11/29/21. 
Those binders will be brought to court on 12/6/21. Plaintiff is to use exhibits lettered and 
Defense will be numbered. The 12/14/21 Further CMC is dropped from calendar. Case 
Management will be dealt with at the conclusion of the 12/6/21 hearing.  
 

  

18.  TIME:  9:30   CASE#: MSN20-1850 
CASE NAME: ROBERTSON VS. SMITH 
SPECIALLY SET HEARING ON: ORDER TO SHOW CAUSE RE CONTEMPT 
SET BY DEPT. 07 FROM 8/13/21 HRG. 
* TENTATIVE RULING: * 
 
There are factual disputes that require resolution after an evidentiary hearing. The parties are to 
submit by 4 p.m. today their availability for that hearing and estimates as to length. Appearance 
required at 9.30 a.m. 
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19.  TIME:  9:00   CASE#: MSN21-1410 
CASE NAME: GILMORE VS. BOOKFACTORY 
HEARING ON PETITION FOR WRIT OF MANDATE 
SET BY DEPT. 07  (FROM EX PARTE HEARING) 
* TENTATIVE RULING: * 
 

The hearing is continued to January 7, 2022 for two reasons: (1) to allow for briefing 

addressing the below issues, and (2) to permit respondents to file a statutorily compliant 

verification to the Answer. 

Andrew Gilmore (“petitioner”) seeks to enforce inspection rights to the books and records 

of BookFactory. Respondents, Bookfactory, LLC (“Bookfactory”) and William Murray (“Murray”) 

(collectively, “respondents”), dispute his ability to do so and argue he was “dissociated.” 

Respondents filed a “Verified Answer” on September 17, 2021. 

A writ must “compel the performance of an act which the law specially enjoins as a duty 

resulting from an office, trust, or station.” (Code Civ. Proc., § 1085 (a).) Code of Civil Procedure 

section 1086 states the controlling statutory requirements for standing for mandate: "The writ 

must be issued in all cases where there is not a plain, speedy, and adequate remedy, in the 

ordinary course of law. It must be issued upon the verified petition of the party beneficially 

interested." In other words, a court may only issue a writ of mandate if the petitioner establishes 

(1) a clear, present ministerial duty on the part of the respondent; (2) a correlative clear, present 

and beneficial right in the petitioner to the performance of that duty; and (3) no plain, speedy, 

and adequate alternative remedy exists. (Rutgard v. City of Los Angeles (2020) 52 Cal.App.5th 

815, 824, citations omitted.) It is not clear this case meets these requirements. 

The requirement that a petitioner be "beneficially interested" has been generally 

interpreted to mean that one may obtain the writ only if the person has some special interest to 

be served or some particular right to be preserved or protected over and above the interest held 

in common with the public at large. (Carsten v. Psychology Examining Com. (1980) 27 Cal.3d 

793, 796.) Parties do not dispute that petitioner at least holds an “economic interest.” They 

nonetheless appear to take the position that his right to relief depends on petitioner’s status as a 

member. The definition of “economic interest” is unclear and not employed by the statutory 

scheme.  

The dispute about whether petitioner is a “member” is complicated and appears to 

involve a number of disputed issues, not an agreed-upon factual record as ordinarily would be 

appropriate for writ review. It is not clear these issues are appropriate for resolution in this 

proceeding, but it is also not clear such resolution is necessary.  

Parties are requested to provide additional briefing on the procedural aspects of the 

petition. Are the disputed factual issues (for example, the implications of various letters and cap 

tables) necessary to reach? If so, is such resolution permitted in a writ proceeding such as this 

and how would parties propose the issues be resolved? 
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Briefs, not to exceed fifteen pages, are requested. Petitioner’s brief shall be filed by 

December 10, 2021. Respondents’ responsive brief shall be due by December 23, 2021. An 

optional reply brief may be filed by December 30, 2021. 

 Respondents shall file a compliant verification of their Answer by November 20, 2021, 
attached to a declaration of counsel (for ease of filing). They are to note the requirements for an 
out-of-state verification. (See Code Civ. Proc., §§ 1086 [requiring petition to be verified], 446(a) 
[requiring response to be verified], 2015.5 (b) [describing requirements for adequate verification, 
including those signed outside California].) 

 

  

20.  TIME:  9:00   CASE#: MSN21-1940 
CASE NAME: ROPER VS. AIRBNB 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

 

21.  TIME:  9:01   CASE#: MSC13-00417 
CASE NAME: CORRINET VS. BARDY 
HEARING ON MOTION TO COMPEL MARK STEVEN CORRINET TO RESPOND 
FILED BY MICHAEL BARDY, et al. 
* TENTATIVE RULING: * 
 
Argument by zoom will permitted only if both sides have access to Zoom’s video and audio. The 
argument will be at 10 a.m. Each side will have no more than 10 minutes each to argue. 
 Both sides are to confirm by 4 pm that they will be able to conduct a zoom hearing. The link will 
be emailed before 9 a.m. Friday 11/19/21. 
 

 

 


